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United States Court of Appeals f<j>r the 

District of Columbia 


No. 6517. 

! 

John F. Sleight, Plaintiff in Error, j 


United States. 


1 In the Police Court of the District of Columbia. 

j 

December Term, 1934. j 

No. 367,710. 

United States 

i 

vs. 

i 

John F. Sleight. 

Information for Taking Property Without Right. 

i 

I 

Be it remembered, That in the Police Court of jhe Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above Entitled 
cause, to wit: j 

December 19, 1934—Information filed. 

February 4, 1935—Continued to February 12, 1935. 
February 12, 1935—Continued to February 18, 1935. 
February 18, 1935—Continued to March 5th, 1935. 
March 5, 1935—Continued to March 12,1935.1 

March 12, 1935—Continued to March 20, 1935) 

March 21, 1935—Verdict 4 Guilty. i 

March 21, 1935—Continued to March 28, 1935. 
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March 


March 

April 

April 

April 


April 

May 

May 


9 


June 

June 

July 

Julv 

w 


25, 1935—Motion for new trial and arrest of 
judgment filed; set for hearing 
March 28, 1935. 

28, 1935—Continued to April G, 1935. 

6, 1935—Continued to April 13, 1935. 

13, 1935—Motion for a new trial overruled; 
$100 or 30 days. 

13, 1935—Exceptions noted. Notice of inten- 
I tion of applying to the Court of 

Appeals for a Writ of Error— 
Bond, $200.00. Bond $200.00, 
M. E. Buckley, Surety. 

19, 1935—Bill of Exceptions submitted. 

1, 1935—Time extended for signing Bill to 
May 13, 1935. First continuance. 
13, 1935—Time for signing Bill of Exceptions 
extended to May 24, 1935. 

i Second continuance. 

7, 1935—Bill of Exceptions settled, signed, 

sealed and filed. 

28, 1935—Mandate received from Court of 
Appeals. 

3, 1935—Assignment of Errors filed. 

8, 1935—Designation of Record filed. 
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(Copy.) 


In the Police Court of the District of Columbia. 


, December Term, A. D. 1934. 

District of Columbia, ss : 

Leslie C. Garnett, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by David A. Hart, Esquire, 
one of his assistants, comes here into Court, at the District 
aforesaid, on the 19th day of December, in the year of our 
Lord one thousand nine hundred and thirty-four, in this 
said Term, and, for the said United States, gives the Court 
here to understand and be informed, on the oath of one 
Edward Robey, that one John Sleight, late of the District 
aforesaid, on the 11th day of December, in the year of our 
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Lord one thousand nine hundred and thirty-four, with force 
and arms, at the District aforesaid, and within the jjurisdic- 
tion of this Court, did then and there unlawfully j;ake and 
carry away certain property of the Robey-Lambeft Diesel 
Engine Co., a body corporate, to wit, six pairs of jmicrom- 
eters, all of the value of sixtv-five dollars and twenty-five 
cents in the national currency of the United Spates of 
America, without right so to do; against the forijn of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon the said Attorney of the United States, wiio, 
in this behalf, prosecutes for the said United Spates, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said John Sleight in this behalf to 
make him answer to the said United States touching and 
concerning the premises aforesaid. 

LESLIE C. GARNET 
Attorney of the United States in and 
for the District of Columbia, 
By DAVID A. HART, 

His said Assistant. 

I 

i 

Personally appeared Edward Robey before me this 19th 
day of December, A. D. 1934, and being duly sworn! accord¬ 
ing to law doth declare and say that the facts as set [forth in 
the foregoing information are true. 

(Signed) DAVID A. HAR^, 
Assistant Attorney of the United States 
in and for the District of Columbia. 

4 [Endorsed:] Copy. McMahon, Judge. No. 367710. 

United States vs. John Sleight. Jury trial demanded. 
Taking Property Without Right. Witnesses: Edw r . Robey, 
119 D. St., N. E.; Harvey Smith, same; Lawrence Graves, 
same. j 

Filed Dec. 19,1934. F. A. Sebring, Clerk of Policy Court, 
D. C. 

Dec. 19, 1934—P. N. G.—J. T. D. Atty. Hudson. Bond 

$ 100 . 

Dec. 19, 1934—Bond $100, M. E. Buckley, Surety] 

Jan. 14, 1935—Cont’d to 1/21/35, request of Defendant. 
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Jan. 21, 1935—Cont’d to 2/4/35, request of Defendant. 
Feb. 4, 1935—Cont’d to 2/12/35. 

Feb. 12, 1935—Cont’d to 2/18/35, request of Government. 
Feb. 18, 1935—Cont’d to 3/5/35, request of Government. 
Mar. 5, 1935—Atty., J. Turco. 

Mar. 5, 1935—Cont’d to 3/12/35. 

Mar. 12, 1935—Not reached. Cont’d to 3/20/35. 

Mar. 21, 1935—Verdict guilty. Atty. Jos. Turco. Asst. 
D. A., Dave Hart. Continued to 3/28/35. 

Mar. 25, 1935—Motion for new trial and arrest of judg¬ 
ment filed. Set for hearing 3/28/35. 

Mar. 28, 1935—Cont’d to 4/6/35. 

Apr. 6, 1935—Cont’d to 4/13/35. 

Apr. 13, 1935—Motion for a new trial overruled. $100, 
30 days. Exceptions noted. Notice given of intention of 
applvimr to the Court of Appeals for a Writ of Error. 
Bond $200. 

Apr. 13, 1935—Bond $200, M. E. Buckley, Surety. 

April 19, 1935—Bill of Exceptions submitted. 

May 1, 1935—Time extended for signing Bill of Excep¬ 
tions to May 13, 1935. First continuance. 

May 13, 1935—Time for signing Bill of Exceptions ex¬ 
tended to May 24,1935. Second continuance. 

June 7, 1935—Bill of Exceptions settled, signed, sealed 
and filed. 

Mandate from Court of Appeals received June 28, 1935. 

5 In the Police Court of the District of Columbia. 

Information No. 367710. 

United States 


vs. 

John F. Sleight. 

Motion for New Trial and Arrest of Judgment. 

Comes now the defendant, John F. Sleight, in the above 
entitled cause, and moves the Court to set aside the verdict 
of the jury herein and to arrest the judgment, and to award 
a new trial upon the indictment herein because of the 

1. Errors committed by the Court in the charge to the 
jury. 

2. Admission of evidence over the exception of the de¬ 
fendant. 
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3. Refusal of the Court to admit evidence on [behalf of 

the defendant. j 

4. Refusal of the Court to strike out testimony on behalf 
of the Government. 

5. Refusal of the Court to direct a verdict on behalf of 

the defendant at the close of the Government’s ca^e and at 
the end of the entire case. j 

6. Refusal of the Court to grant instructions on jbehalf of 

the defendant Nos. 3, 4, 7, 10, 11, 13, 14, 15, 16, l]7, 18 and 
19. j 

7. Refusal of the Court to direct a verdict on thje ground 
that there was not substantial evidence to support a convic¬ 
tion. 

(Signed) JOSEPH C. TURCjO, 

(Signed) FRANK DE NUNZIO, 
Attorneys for Defendant, 

219 Southern Building, W ashingtori, D. C. 

Service of a copy of the within motion accepted this 25th 
day of March, 1935. j 

(Signed) DAVID A. HART, 

Asst. United States Attorney. 
3/28/35. I 

6 [Endorsed:] Copy. No. 367710. In thb Police 
Court of the District of Columbia. United States vs. 

John F. Sleight. Motion for New Trial and Arrest of 
Judgment. Joseph C. Turco, Frank DeNunzio, Attorneys 
for Defendant, 219 Southern Building, Washington, D. C. 

Filed Mar. 25, 1935. F. A. Sebring, Clerk oj’ Police 
Court, D. C. 

7 In the Police Court of the District of Columbia. 

Information No. 367,710. 

United States of America 


John F. Sleight. 

j 

Assignment of Errors. 

i 

The defendant, John F. Sleight, assigns as errojrs com¬ 
mitted by the trial Court herein the following : 

1. The admission of evidence over the objection] of the 
defendant. 

2—6517a 
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2. The exclusion of evidence over the objection of the 
defendant. 

3. Overruling the motion to direct a verdict for the de¬ 
fendant at the close of the Government’s case. 

4. Overruling a motion to direct a verdict for the de¬ 
fendant at the close of the entire case. 

5. Overruling a motion for a new trial. 

6. The refusal of the Court to grant Instruction No. 3 on 
behalf of the defendant. 

7. The refusal of the Court to grant Instruction No. 4 on 
behalf of the defendant. 

8. The refusal of the Court to grant Instruction No. 7 on 
behalf of the defendant. 

9. The refusal of the Court to grant Instruction No. 10 on 
behalf of the defendant. 

10. The refusal of the Court to grant Instruction No. 11 on 
behalf of the defendant. 

11. The refusal of the Court to grant Instruction No. 13 on 
behalf of the defendant. 

12. The refusal of the Court to grant Instruction No. 14 on 
behalf of the defendant. 

13. The refusal of the Court to grant Instruction No. 15 on 

behalf of the defendant. 

S 14. The refusal of the Court to grant Instruction 

No. 16 on behalf of the defendant. 

15. The refusal of the Court to grant Instruction No. 17 on 
behalf of the defendant. 

16. The refusal of the Court to grant Instruction No. 18 on 
behalf of the defendant. 

17. The refusal of the Court to grant Instruction No. 19 on 
behalf of the defendant. 

18. And for other reasons appearing upon the face of 
the record. 

JOSEPH C. TURCO, 
j FRANK DE NUNZIO, 

, Attorneys for Defendant , 

219 Southern Building, Washington , D. C. 

Service of a copy of the above assignment of errors is 
acknowledged this 19th day of April, 1935. 

DAVID A. HART, 

Asst. District Attorney. 
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9 Copy. 

i 

i 

In the Police Court of the District of Coluijnbia. 

No. 367,710. 

I 

United States 
vs. 

i 

John F. Sleight. 

Bill of Exceptions Submitted on Behalf of the Defendant . 

Be it remembered that upon the trial of this ca&e before 
the Honorable John P. McMahon and a jury in tlije United 
States Branch of the Police Court of the District o|f Colum¬ 
bia, the United States being represented by David |A. Hart, 
Assistant United States Attorney, and the defendant by 
Joseph C. Turco, the following papers were filed and pro¬ 
ceedings had. 

The defendant was charged with taking property with¬ 
out right so to do, all in violation of Section 84, Title 6, of 
the Code of Laws of the District of Columbia. 

On behalf of the United States, the following testimony 
was adduced: 

Edward B. Robey testified in substance as follows: 

That on the morning of December 11th, 1934, spmetime 
previous to 9:00 A. M., a certain Chevrolet automobile over 
which he had control was parked on United States Govern¬ 
ment property for employees of the United States treasury 
Department located at 119 D Street, Northeast, in the Dis¬ 
trict of Columbia; that the said automobile was parked 
against or near the east wall of said premises; that some 
time between the hours of 11 and 12 o’clock on the said 
11th day of December he, the witness, placed certain mi¬ 
crometers of the value of $65, which were in a canVas bag, 
in the rear of the said automobile; that the said micrbmeters 
were brought out of the building by one Lawrencej Graves 
and handed to witness who locked same in the baqt of the 
car. Witness thereupon left the car for a short time, and 
upon his return to the Government building found ihat the 
car had been taken or stolen from the place wherp it had 
been left that morning by witness. 

10 Witness further testified that he was employed by 
the United States Treasury Department as engineer 
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at 119 D Street, Northeast; that he was also the chief engi¬ 
neer officer of the Robey-Lambert Diesel Engine Company. 

The witness was permitted to testify over the objection 
and exception of the defendant that the Robey-Lambert 
Diesel Engine Company was incorporated, and that the 
micrometers were the property of the said Robey-Lambert 
Diesel Engine Company, Inc., and were of the value of $65. 
Witness further testified that he personally was responsible 
for the said micrometers, and would be held personally 
liable therefor ; 

The witness further testified on direct examination that 
on the afternoon of December 11th, when he called to get 
his car, it was gone; that the next day, December 12th, 1934, 
he had a telephone conversation with one John F. Sleight, 
the defendant herein, who stated to him “I have your car.” 

The witness! Robev testified on cross-examination that 

ms 

he was not the owner of the automobile, but that the title 
was in the name of one Lawrence Graves, a colored man 
employed at the United States Treasury Department, lo¬ 
cated at 119 D Street, Northeast, and that said colored man 
had been unable to make his payments for the same, and 
that Robev had assumed the obligation himself; that ac- 
cordinglv he considered himself the owner of the said auto- 
mobile even though the title had not been transferred to 
his name. 

Witness further testified on cross-examination that he did 
not see the defendant, nor anvone else, actuallv take the 
automobile from the private property of the United States 
Government, but that upon talking to Mr. Sleight he had 
stated to him that he, Sleight, “had the automobile and what 
was he going to do about it.” 

Witness further testified that on another occasion, after 
the defendant was arraigned on the said charge, Sleight 
again advised witness that he had his car, but denied that 
he had any knowledge that there were any micrometers in 
the back of said automobile. 

Lawrence Graves testified on direct examination, on be¬ 
half of the Government, substantially as follows: 

That he was employed at 119 D Street, Northeast, in the 
District of Columbia, by the Treasury Department of the 
United States Government; that he had been so employed 
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for a number of years; that some time between 11 

11 and 12 o’clock on December 11th, 1934, he took a cer¬ 
tain bag out of Mr. Robey’s desk drawer in j:he Treas¬ 
ury Department Building, containing, among other things, 
certain micrometers; that he handed the said bag with the 
said micrometers to the writness Robey, who was tfien work¬ 
ing on his car which was parked against the ea^t wall of 
premises 119 D Street, Northeast, and that hej saw Mr. 
Robey place the said bag with the micrometers ih the rear 
of the car and lock the same. 

On cross-examination the witness testified th^t he was 
the actual owner of the automobile in question, bfit that he 
was unable to complete the payments on the said machine 
and had turned it over to Mr. Robey to complet^ the said 
payments; that some time prior to December ljlth, 1934, 
he had purchased a set of tires from the Bailey Tile Stores, 
and had agreed to pay the debt in monthly installments; 
also having signed a chattel deed of trust to secur^ the note 
held by the Bailey Tire Stores, with the right of the said 
Bailey Tire Stores to reposses the said automobile]upon the 
default of any payment when due. The witness further 
testified on cross-examination that at the time th^ car was 
repossessed, the sum of $14 in payment for the tires was 
long overdue. 

The witness testified on cross-examination that l^e did not 
see the defendant, nor anyone else, repossess the car, and 
he did not know" what had become of the micrometers after 
Mr. Robey had placed them in the automobile. The witness 
admitted that the signature on the conditional bil|l of sale 
or chattel deed of trust was his signature. 

l 

Sgt. H. E. Smith, on direct examination on behalf of the 
Government, testified substantially as follows: 

That he was employed by the United States Government 
as a guard at 119 D Street, Northeast, in the District of 
Columbia; that on December 11, 1934, he was the ^ergeant 
in charge of guards; that between 11 and 12 o’cloc^ he saw 
L. E. Graves, a colored man employed at the Trea$ury De¬ 
partment, carrying a canvas bag toward the east entrance; 
that said Graves took the canvas bag to Mr. Robey, who at 
that time w~as working on his automobile, anc^ witness 

12 saw- Mr. Robey place the said canvas bag in siid auto¬ 
mobile. Witness further testified that on December 
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12, 1934, he talked over the telephone with a man giving his 
name as Sleight, respecting the repossession of the automo¬ 
bile, and told that person that he had no right to take the 
car, and unless it was returned he would report the matter 
to the criminal division of the Treasury Department. Wit¬ 
ness further testified that in said conversation Mr. Sleight 
told witness that 4 ‘Yes, I took the car; what about it?” 
Witness further testified that he advised Sleight that he 
would have to return the car that evening and proceed 
through proper channels to remove it, as there were some 
valuable tools in the said automobile, and that Sleight had 
no right to take the same from Government property. Wit¬ 
ness further testified that Sleight stated to witness that if 
he (witness) had much more to say about this matter that 
he (witness) would lose his job. Witness further testified 
that he advised Sleight he did not want any threats from 
him, but simply wanted things done in a lawful manner, 
and that the automobile should only be removed in that 
manner. 

On cross-examination, witness testified that he did not see 
the defendant nor anyone else take the car on December 
11th, 1934, and that he knew absolutely nothing about the 
micrometers, never having seen them. 

Thereupon the Government rested. 

Whereupon the defendant moved the Court for a directed 
verdict on the grounds, first, that there had been no proper 
proof of the existence of the Robey-Lambert Diesel Engine 
Company; secondly, that the witness Robey had not quali¬ 
fied to give testimony respecting the existence of the Robey- 
Lambert Diesel Engine Company; and thirdly, that there 
was no creature in law known as the Robey-Lambert Diesel 
Engine Company; and fourthly, that there was no substan¬ 
tial evidence necessary to support a conviction; all of which 
motions were overruled by the Court, and exceptions al¬ 
lowed. 

13 On behalf of the defendant the following witnesses 

testified substantiallv as follows: 

* 

Charles Ray testified that he was employed by the part¬ 
nership firm of Sleight & Hunter; that on Tuesday, Decem¬ 
ber 11th, 1934, about two o’clock, he and John Hunter went 
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to 119 D Street, Northeast, in the District of Columbia, 
sought out the automobile in question and helpedi Hunter 
push it out of the parking place. The witness testified that 
he did not look in the car but he did notice that | the left 
front window was down. The defendant Sleight [was not 
present at the repossession of the car and had nothing to 
do with the repossession of it; that the car was driven to the 
Gish Garage, located at 17th and U Streets, Northwest, by 
Hunter for the purpose of storing it. 

On cross-examination, this witness testified that) he and 
Hunter repossessed the automobile; that the defendant 
Sleight was not present when the automobile wa^ repos¬ 
sessed and that he (Sleight) knew nothing about th^ repos¬ 
session of it. 

| 

John Hunter on direct examination testified that he and 
Sleight were partners doing business of repossessing auto¬ 
mobiles; that on December 11th, 1934, he (Hunter) hnd Ray 
called at 119 D Street, Northeast, in the District of Colum¬ 
bia, where they saw the car that they wished to repossess; 
that he and Ray pushed the car out of the parking place, 
got it started and he drove it to the Gish Garage. The wit- 
ness further testified that the glass of the left frcjnt door 
was broken and that the car was not locked; that when he 
drove it in to the Gish Garage he drove it right into the ele¬ 
vator and the automobile was taken upstairs for the purpose 
of storage; that he did not at the time look in the reafr of the 
car, but he did look in the rear of the car some fouj* or five 
days later, but there were no micrometers in the caj*. 

The witness testified on behalf of the defendant that the 
defendant Sleight was not present at the time of the repos¬ 
session of the automobile; that he had no knowledge that 
that particular automobile was to be repossessed, <pid that 
Sleight knew nothing whatever about either the automobile 
or the micrometers, if there were any in the car. 

14 Witness further testified that when he t|ook the 
automobile to the Gish Garage that defendant Sleight 
was present in the garage, checking up certain automobiles 
on storage. Further, witness testified that when hi looked 
in the back of the car he saw a canvas bag but did not see 
any micrometers. 

On cross-examination the witness testified that thi firm of 
Hunter & Sleight was a partnership firm in the business of 
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repossessing automobiles; that it was the practice of the 
office for himself (Hunter) to repossess local cars and for 
Sleight to repossess out-of-town cars; that he (Hunter) 
kept the books of the partnership, and that very often 
neither one of the partners knew that the other one was 
going to repossess a certain automobile. The witness further 
testified that the defendant Sleight had nothing whatsoever 
to do with the repossession of the automobile in which the 
micrometers were supposed to have been. 

John P. Sleight testified on his own behalf that he was 
a partner with Hunter in the repossession of automobiles; 
that he had nothing to do with the repossession of the auto¬ 
mobile in question in this case on December 11th, 1934; that 
he was never in or about the premises 119 D Street, North¬ 
east, in the District of Columbia, and he knew nothing about 
the repossessibn of the particular automobile until Decem¬ 
ber 12th, 1934, when he received a phone call from Edward 
B. Robey, and after making a search found that the car had 
been repossessed. The defendant further testified on direct 
examination that in a conversation with Robey he told 
Robey, “I have your car and if you will pay the money that 
you owe to Bailey Tire Stores and the repossession fees 
we will return vour car to vou.” The defendant testified 

V •> 

that he knew nothing about the micrometers and that he 
had never seen them; that on December 11th, 1934, he was 
in the Gish Garage, where the partnership stored many 
repossessed automobiles for the purpose of counting tires 
on the cars; that while he was in the garage his partner 
Hunter brought the car in question to the said garage. 
15 The defendant further testified that no mention 
was ever made to him either by Robey or anyone else 
who testified on behalf of the Government that there were 
anv micrometers in the car until the 18th dav of December, 
1934. 

The witness [further testified that it was the practice of 
the firm for himself to repossess out-of-town cars and Hun¬ 
ter to take care of the repossession of local cars; that very 
often the partners did not see each other for several days 
because of his absence in repossessing out-of-town cars; 
that Hunter kept the books of the firm and that at the end 
of the month any profit which was made was divided be¬ 
tween them from the books kept by Hunter. 


JOHN F. SLEIGHT VS. UNITED STATES. 


13 


The defendant closed his case, whereupon a mention was 
made on his behalf for a directed verdict upon the (grounds, 
first, that there had been no proper proof of the Existence 
of the Robey-Lambert Diesel Engine Company; Secondly, 
that the witness, Robey, had not qualified to give testimony 
respecting the existence of the Robey-Lambeiit Diesel 
Engine Company; thirdly, that there was no crqature in 
law known as the Robey-Lambert Diesel Engine Company; 
fourthly, that there was not substantial evidence necessary 
to support a conviction; and fifthly, that one partner is not 
chargeable with the criminal acts of his co-partnek*, acting 
on behalf of the firm, unless he has knowledge' himself 
thereof; all of which motions were overruled by the Court 
and exceptions taken. 

Whereupon the defendant submitted the following in¬ 
structions, all of which were denied by the Court and ex¬ 
ceptions allowed: j 

Instruction No. 3. 

The Court instructs the jury that every fact, jwhether 
direct or circumstantial, essential to the establishment of 
the guilt of the accused must be proved to the satisfaction 
of the jury beyond all reasonable doubt and any con- 
16 elusion derived therefrom must be free froni doubt. 

And in this connection the jury is further instructed 
that conjecU'ows, speculations and theory, however j plausi¬ 
ble, ought not to and must not be considered by therp to the 
disadvantage of the defendant, and a reasonably doubt 
upon the whole case, or any material fact, entitles I the ac¬ 
cused to a verdict of “Not Guilty.’’ j 

Instruction No. 4. 

i 

The Court instructs the jury that upon the trial | of this 
case, if a reasonable doubt of any fact necessary to estab¬ 
lish the guilt of the accused as charged in the indictment 
be raised by the evidence, or lack of evidence, such doubt is 
decisive and the jury must acquit the accused sincej a ver¬ 
dict of Not Guilty means no more than that the guilt of the 
accused has not been established in the precise, specific and 
narrow form prescribed by law. ' 

Instruction No. 5. 

The Court further instructs the jury that circumstances 
of suspicion, no matter how grave or how strong, qre not 
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proof of guilt, and that the accused must be found not 
guilty unless the fact of his guilt is proven beyond a reason¬ 
able doubt to the actual exclusion of every reasonable hy¬ 
pothesis of his innocence consistent with the facts proven. 

Instruction No. 10. 

The Court instructs the jury that the accused, being 
charged with crime, is entitled to have the benefit of all of 
the principles of law and the rules of practice as laid down 
by the Court assigned to safeguard life and liberty, and 
therefore the jury must not regard in the slightest degree 
prejudicial to the defendant the fact that his counsel may 
have entered an objection to the admission of certain evi¬ 
dence. Such a fact is of no importance and must have no 
place or thought in the consideration of this case; nor is 
any importance to be attached to any question asked by 
counsel which the Court did not permit to be answered. 

Instruction No. 11. 

The Court instructs the jury that upon the trial of 
17 a criminal case, by a jury, the law contemplates the 
concurrence of twelve minds in the conclusion of 
guilt before a conviction of guilt can be had. Each indi¬ 
vidual juror must be satisfied beyond a reasonable doubt of 
the defendant’s guilt before he can, under his oath, consent 
to a verdict of guilty. Each juror should feel the responsi¬ 
bility resting upon him as a member of the jury, and should 
realize that his own mind must be convinced beyond a rea¬ 
sonable doubt of the defendant’s guilt before he can con¬ 
sent to a verdict of guilty. Therefore, if any individual 
member of the jury, after having duly considered all of the 
evidence in this case, and after consultation with his fellow 
jurors, should entertain such reasonable doubt of the de¬ 
fendant’s guilt, it is his duty not to surrender his own con¬ 
viction simply because the balance of the jury may enter¬ 
tain different convictions. 

Instruction No. 13. 

The Court instructs the jury that before they can return 
a verdict of ‘ 4 Guilty” against the defendant they must find 
beyond a reasonable doubt that the defendant knew or had 
means of knowing, when he ordered the car to be repos- 
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sessed by others, that those others would commitj a crime 
in the repossession of same. 

Instruction No. 14. 

The Court instructs the jury that under the evidence in 
this case the defendant had the absolute right, und^r a writ¬ 
ten contract, to repossess the car, and that the act jof repos¬ 
sessing should in no wise prejudice the minds of [he jury, 
the defendant in this case being charged with the Icrime of 
taking and carrying away of micrometers alleged; to have 
been in the automobile when it was repossessed, j and not 
charged with the larceny of the automobile itself. 

i 

Instruction No. 15. 

The Court instructs the jury that before they cajn return 
a verdict of guilty against the defendant they ipust find 
beyond a reasonable doubt that the defendant actually was 
in a position to take and carry away the micrometers 
alleged to have been stolen by the defendant, and 
18 unless they find beyond a reasonable doubt that this 
fact exists then their verdict must be “Not Guilty.” 

j 

Instruction No. 16. 

The Court instructs the jury that a verdict of guilty of 

the crime of taking and carrying away contemplates that 

this defendant had the intent, when he gave instructions 

for the repossession of the car, to steal the micrometers 

alleged to have been in the car, and unless the jury! so find, 

then their verdict must be one of “Not Guiltv.” 

* 

Instruction No. 17. 

The Court instructs the jury that the mere fact that this 
defendant was in the business of repossessing autojnobiles, 
and the mere fact that in the discharge of his business he 
told his employees to repossess the car, is not sufficient to 
base a verdict of guilty against this defendant for the tak¬ 
ing and carrying away of the alleged micrometer^ which 
are supposed to have been in the automobile. 

Instruction No. 18. 

The Court instructs the jury that unless the defendant 
had either actual or constructive knowledge of thel taking 
and carrying away of the alleged micrometers, whi|ch said 
knowledge the jury must find beyond a reasonably doubt 
the defendant had, then their verdict must be one of “Not 
Guilty.” 
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Instruction No. 19. 

The Court instructs the jury that the guilt of this de¬ 
fendant cannot be established by the mere proof of the 
Government that this defendant is one of the firm that gave 
instructions to those who actually repossessed the car. 
And before this defendant can be found guiltv of the crime 
alleged, the Government must prove beyond a reasonable 
doubt that he (himself) actually aided in the taking and 
carrying away of the alleged micrometers, or that lie (him¬ 
self) actually took part in the taking or the carrying away 
of the alleged micrometers. 

Thereupon the Court instructed the jury substantially 
as follows: 

If the jury finds that Hunter and Sleight were 

19 partners in the business of repossessing cars, and 
if the jury finds that Hunter was negligent in not 

looking in the rear of the automobile when the car was re¬ 
possessed, and if the micrometers were in the car, and if 
Hunter repossessed the car and drove it up to the Gish 
Garage, and if Hunter failed to look in back of the car at 
the time to find out whether there was any property or not, 
and the defendant Sleight knew that the partnership busi¬ 
ness was conducted in that fashion, then you may bring in 
a verdict of “Guilty.” To which portion of the charge the 
defendant took an exception. 

And the defendant, John F. Sleight, now tenders this, his 
bill of exceptions herein, which he prays may be signed, 
sealed, enrolled and made a part of the record in this 
case, nunc pro tunc, this 7th day of June, 1935, which is 
accordinglv done. 

Given under mv hand and seal the dav and vear afore- 

» * * 

said. 

(Signed) JOHN P. McMAHON, 

Judge , Police Court of the District of Columbia . 

20 [Endorsed:] Copy. In the Police Court of the 
District of Columbia. Information No. 367,710. 

United States of America vs. John F. Sleight. Bill of Ex¬ 
ceptions, Submitted April 19, 1935. June 7, 1935, Bill of 
Exceptions settled, signed, sealed and filed. Joseph C. 
Turco, Frank De Nunzio, Attorneys for Defendant, 219 
Southern Building, Washington, D. C. 
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21 Copy. 

Recognizance. 

In the Police Court of the District of Colunjbia, 

Apr. 13, 1935. j 

The United States j 

vs. 

John Sleight. j 

On Writ of Error to the Court of Appeals of the [District 

of Columbia. | 

The defendant, and M. E. Buckley, surety, acknpwledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of One Hundred dollars, lawfuj money 
of the United States, to be levied of their and each jof their 
goods and chattels, land and tenements, upon condition, 
nevertheless, that whereas the said defendant wasj on the 
13 day of April, 1935, convicted in the Police Courjt of the 
District of Columbia of taking property without right, and 
it was thereupon adjudged by said Court that said defend¬ 
ant pay a fine of One hundred Dollars, and in default to 
be committed to the Washington Asylum and Jail for the 
term of thirty days; and whereas the said defendant has 
taken exceptions to the rulings of the Court upon piatters 
of law in said trial and having given notice in open court 
of his intention to apply for a writ of error to a justice of 
the Court of Appeals of the District of Columbia: Now, 
therefore, if said defendant shall, in the event of a, denial 
of his application for said writ of error, within five days 
next after the expiration of ten days from the date hereof, 
appear in the Police Court and abide by and perform its 
judgments in the premises, and in the event of the granting 
of such writ of error he shall appear in the Court of Appeals 
of the District of Columbia and prosecute said writ of error, 
and abide by and perform its judgments in the promises, 
then this recognizance to be void and of no force. 

(Signed) JOHN SLEIGHT. 

(Signed) M. E. BUCKLEY, 

By MAX POMERANTZ,! 

A tty. in Fact. 

April 13,1935. 
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I certify that the above recognizance was acknowledged 
in open Court, the 13 day of April, A. D. 1935; and that the 
sufficiency of said surety was approved by the Judges of 
said Police Court. 

Witness mv hand and the seal of said Court. 

i (Signed) I. ROBERTSON, 

Deputy Clerk, Police Court, District of Columbia. 

22 In the Police Court of the District of Columbia, 

13 Day of Apr., A. D. 1935. 

M. E. Buckley, being duly sworn says that he is worth, 
over and above all his debts and liabilities, the sum of 
Twenty thousand dollars in unincumbered real estate, situ¬ 
ated in the District of Columbia; that a part of the real 

property so owned by — is described as follows:-, and 

is worth the sum of-dollars; that — owns said property 

in fee simple, free and unincumbered by deed of trust, mort¬ 
gage, judgment, or otherwise; that — is not surety nor 
responsible on subsisting bonds in the Police Court or the 
Supreme Court of the District of Columbia to exceed in the 
aggregate the value of-unincumbered real estate. 

(Signed) M. E. BUCKLEY, 

I By MAX POMERANTZ, 

Atty. in Fact. 

Witnesses:-. 

Subscribed and sworn to before me this 13 dav of April, 
a D 1935 

! (Signed) I. ROBERTSON, 

Deputy Clerk, Police Court, District of Columbia. 

[Endorsed:] Copy. No. 367710. Police Court, District 
of Columbia. Recognizance on Writ of Error to the Court 
of Appeals, D. C. The United States vs. John Sleight. 
$200. M. E. Buckley, Surety. Taken the 13 day of April, 
1935. (Signed) I. Robertson, Deputv Clerk, Police Court, 
D. C. 

23 United States of America, ss : 

The President of the United States to the Honorable John 

P. McMahon, Judge of the Police Court of the District* 

of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
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Police Court, before you, between the United Statejs, Plain¬ 
tiff, and John F. Sleight, Defendant, Information No. 367,- 
710, a manifest error hath happened, to the great damage 
of the said defendant, as by his complaint appears; we 
being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the! parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the United Statds Court 
of Appeals for the District of Columbia, together \jith this 
writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 15 days from the date! hereof, 
that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief j Justice 
of the said Court of Appeals, the 27th day of June^ in the 
year of our Lord one thousand nine hundred and! thirty- 
five. j 

[Seal, United States Court of Appeals for the district 
of Columbia.] 

HENRY W. HODGES, 

Clerk of the United States Court of Appeal§ 

for the District of Colupibia. 

Allowed bv j 

WILLIAM HITZ, 

Associate Justice of the United States Court 

of Appeals for the District of Columbia . 

24 [Endorsed:] Received June 28,1935. 

i 

25 In the Police Court of the District of Columbia. 

I 

Information No. 367,710. 

United States of America 

i 

vs. 

j 

John F. Sleight. 

Designation of Record . j 

The Clerk of the Police Court of the District of Colombia 
will please prepare a transcript of record upon appeal of 
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the defendant, John F. Sleight, herein, and the following 
papers should be copied: 

1. The information. 

2. The plea. 

3. Memo: The verdict of the jury. 

4. Motion for new trial and ruling thereon. 

5. The judgment of the Court. 

6. Memo: The noting of the appeal. 

7. The bill of exceptions. 

8. The assignment of errors. 

9. This designation. 

1 JOSEPH C. TURCO, 

FRANK DE NUNZIO, 
Attorneys for Defendant, 219 Southern 

Building, Washington, D. C. 

Service of a copy of the above designation of record is 
acknowledged this 19th dav of April, 1935. 

! * DAVID A. HART, 

Asst. District Attorney. 

26 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 22 inclusive, to be true copies of orig¬ 
inals in cause No. 367,710, wherein the United States is 
plaintiff and John F. Sleight defendant, as the same re¬ 
main upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in 
said District, this 15 day July, A. D. 1935. 

[Seal Police Court of District of Columbia.] 

i F. A. SEBRING, 

Clerk Police Court, Dist. of Columbia. 

27 [Endorsed:] In the Police Court of the District 
of Columbia. Information No. 367,710. United 

States of America vs. John F. Sleight. Joseph C. Turco, 
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Frank De Xunzio, Attorneys for Defendant, 219 $outhern 
Building, Washington, D. C. I 


Endorsed on cover: In Error to the Police Court of 
the District of Columbia. Xo. 6517. John F. ; Sleight, 
Plaintiff in Error, vs. United States. United States 
Court of Appeals for the District of Columbia. Fjiled Jul. 
15, 1935. Henry W. Hodges, Clerk. j 
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STATEMENT OF THE CASE. 

. 

The appellant was tried and convicted in the Police 
Court before a judge and jury, upon an information 
which charged him with taking property without right, 
in violation of Section 84, Title 6 of the Code of Ljavs 
of the District of Columbia. The information alleged 
that the goods taken were the property of the Kolpey- 
Lambert Deisel Engine Company, a body corporatd. 
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During the trial of the case the government pro¬ 
duced the witness Edward B. Robey, who was per¬ 
mitted to testify over the objection and exception of 
the appellant, that the Robey-Lambert Deisel Engine 
Company was a corporation. (R. pp. 7, S.) 

Xone of the witnesses who testified on behalf of the 
government saw the appellant or anyone else take and 
carry away the micrometers involved. (R. pp. 8, 9, 

10) ‘ 

At the close of the government’s case and again at 

o o 

the close of the entire case the appellant moved for a 
directed verdict on the ground first, that there had 
been no proper proof of the existence of the Robey- 
Lambert Deisel Engine Company. Second, that tlie 
witness Robev had not qualified to give testimonv re- 
speeding tlie existence of the Robey-Lambert Deisel 
Engine Company. Third, that there was no creature 
in law known as the Robev-Lambert Deisel Engine 
Company. Fourth, that there was no substantial evi¬ 
dence necessary to support a conviction. And fifth, 
that one partner is not chargeable with the criminal 
acts of his co-partner acting on behalf of the firm, un¬ 
less he has knowledge himself thereof, or unless he 
subsequently ratifies such illegal act or acts. All of 
which motions were overruled bv the Court and ex- 
ceptions allowed. 

! ASSIGNMENT OF ERRORS. 

The errors assigned may, for convenience, be 
grouped and considered under the following titles: 

1. The erroneous admission of evidence. 

2. Motions for directed verdict. 

3. The charge to the jury. 


ARGUMENT. 

I. 

Erroneous Admission cf Evidence. 


The appellant in this case stands convicted of the 
crime of taking property without right belonging to 
the Robev-Lambert Deisel Engine Company. That the 
allegation of ownership of property and the ijiroof 
thereof at the trial is necessary requires no elucidation. 

During the trial, the government attempted to prove 
the existence of the Robev-Lambert Deisel Eiigine 

i® 

Company, the owners of the micrometers alleged to 
have been taken and carried away, by the oral testi¬ 
mony of the witness Robey without showing, in any 
manner whatsoever, that Robey knew or had ever heard 
of the Robev-Lambert Deisel Engine Company. (R. 
pp. 7, 8) 

The only testimony respecting the ownership of the 
micrometers is the testimony of Robey, who testified 
that they were the property of the company, and I this 
testimony was permitted to be introduced over the} ob¬ 
jection of the defendant. (R. pp. 7, 8) 

A long line of decisions, beginning with the cas^ of 
U. S. v. Amedy , 11 Wheat 392; 6 L. Ed. 502, hold that 
the only proper manner in which to prove the existence 
of a corporation, particularly in criminal cases, ifc by 
proof of its charter, its letters of incorporation or by 
orally proving that such corporation existed at least 
de facto. 

In the case at bar the record discloses absolutely no 
evidence that there was in existence, at any timk a 
creature in law- known as the Robev-Lambert Deisel 
Engine Company. The Court, insofar as the redord 
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shows, assumes that the entity alleged to be the owner 
of the property taken and carried away ever existed. 

The Court seems to have overlooked the fact that a 
defendant can neither be assumed nor presumed of his 
liberty. 

In the case of P tapir v. St ruble, reported in 113 X. E. 
938, the Court on the very question involved in this 
case, in a very lucid opinion, states as follows: 

“On the trial of the case, the bookkeeper and 
cashier of the National Fireproofing Company tes¬ 
tified las a witness for the prosecution, and after 
stating the location of the office of the National 
Fireproofing Company the witness was asked 
‘How do tliev conduct their business?’ and no ob- 
jection being interposed, answered, ‘As a corpora¬ 
tion, sir’. There was no other proof upon this 
subject. The ownership of the property was a 
material averment in the indictment, and it was 
necessary to prove the ownership as alleged.” 

# # <k 

“In People v. Krittenbrink, 267 Ill. 244; 109 
X. E. 1005, the indictment alleged Park, Davis and 
Company, the owner of the property stolen, was 
a corporation. A witness was asked whether Park, 
Davis and Company did business as an individual, 
a co-partnership or as a corporation, and over the 
objection of the defendant answered, ‘As a cor¬ 
poration’. In holding the proof was incomplete 
the Court said: 

‘It afforded no proof of user of corporate 
franchises. It was merely the opinion of the 
witness. No facts were shown on which it was 
based and the record contains no evidence from 
which it can be lawfully inferred that Park, 
Davis and Company was a corporation’.” 

“Iir People v. Burger, 259 Ill. 284; 102 N. E. 
751, the indictment alleged Marshall, Field and 
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Company, the owner of the stolen property, was 
a corporation. A department superintendent of 
the alleged owner was asked whether Marshall, 
Field and Company was a corporation, and, jno ob¬ 
jection being made, answered it was. ThejCourt 
held the evidence was incompetent if it had been 
objected to, but as there was no objection to the 
proof, it was held sufficient. In the case here 
under consideration, as in People v. Krittenbrink, 
supra, to an inquiry as to how the corporation did 
business the answer was ‘As a corporation\ j This 
is not a statement the company was a corporation. 

The corporate existence alleged mjist be 
proved either by the charter or articles of incor¬ 
poration or by proof of user, which means lj>y the 
exercise of corporate powers and functionp. It 
seems too obvious to admit of dispute that in this 
case the proof upon the question utterly failed to 
meet the requirements to sustain the allegation 
of the indictment that the National Fireprbofing 
Company was a corporation. It is not a technical 
rule of law, but a substantial one and universally 
so recognized, that when the offense is charged 
to have been committed against a corporation the 
charge is a material one and must be proved. It 
would require a disregard of that long established 
rule to hold that the proof in this case supports 
the allegation that the National Fireprojofing 
Company was a corporation. In this case there 
was no proof of user of corporate powers and 
franchises and no proof of any kind that the com¬ 
pany was, in fact a corporation.’’ i 

It is submitted that in this case there is eveh less 
evidence than there was in the Struble case, s\ipra. 
Here no effort was made by the government to jjrove 
the existence of the corporation, the alleged owner of 
the property. 

The appellant does not wish to clutter up the record 
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with excerpts from the numerous cases in point. It is 
sufficient to say that the great weight of authority is, 
first, that ownership is a necessary allegation in an 
indictment or information charging the crime alleged 
in this case, and, second, that the proof of the existence 
of the corporation alleged to be the owners must be 
proven either by its charter, the articles of incorpora¬ 
tion, or bv reoutation and user. 

To this effect see the following cases: 

State v. Murphy, 24 Atl. 273. 

People v. Novicky 107 X. E. 138. 

Feed v. State, 15 Ohio 217. 

Tollifson v. People, 112 Pac. 794. 

Miller v. People, 21 Pac. 1025. 

In the District of Columbia the Court of Appeals, 
in the case of Fields v. U. S., 27 App. at page 445, an¬ 
nounces that the proper way to prove the ownership 
of the property alleged to have been taken from a cor¬ 
poration is by proof thereof by the records of the 

Recorder of Deeds for the District of Columbia or bv 

* 

reputation.; This record (pp. 7 to 10) discloses from 
the beginning to the end that no one who testified on 
behalf of the government saw the appellant in or about 
the automobile in which the micrometers are alleged 
to have been placed. Every witness for the govern¬ 
ment. without exception, testified that on December 
11th, 1934, when the micrometers were supposed to 
have been taken and carried away, they did not see the 
appellant at or near premises 119 D Street, Northeast. 

II. 

Motions for Directed Verdict. 

The only evidence which tends to support a convic¬ 
tion in this case is the fact that the appellant was a 


7 


i 


partner of one John Hunter (R. pp. 11, 12), wljo ac¬ 
tually repossessed the car containing the microipeters 
and the fact that on December 12th, 1934, in a'j tele¬ 
phone conversation with the witnesses Robeyj and 
Smith, he said either “Yes, I’ve got your car|” or 
“Yes, we’ve got your car”. (R. pp. 8 and 12) I 
That this evidence standing alone, no matter! how 
suspicious under the circumstances is not sufficient to 
support this conviction has been held repeatedlyl 
In the case of Hart v. U. S., 84 Fed. 799, at page 808, 
the Court on the question of substantial evidence to 
support a conviction, said: j 

“Now, it is a familiar rule in criminal cases 
that, to justify a conviction upon circumstantial 
evidence the inculpatory facts must be incom¬ 
patible with the innocence of the accused and in¬ 
capable of explanation upon any other reasonable 
hypothesis of his guilt.” j 

In the case at bar there was no evidence that thq ap¬ 
pellant either took part or had knowledge of the repos¬ 
session of the automobile containing the micrometers. 
There was, on the other hand, on behalf of the appel¬ 
lant, positive and uncontradicted testimony that hei did 
not know of the repossession of the automobile and 
that he did not take part in the repossession of it. j 
Where is that substantial evidence in the case at bar 
that is necessary for a conviction? A car containing 
micrometers disappears, nobody sees either the takjing 
of the car or the micrometers, and merely because ithe 
appellant is the partner of the man who actually tbok 
the car under a chattel deed of trust, the appellant’s 
liberty is placed in the hands of a jury for a specula¬ 
tive conviction. 


8 


In the case of Coffin v. C. S ., 156 U. S. 432; 39 L. Ed. 
481, the Court said: 

“Unless there is substantial evidence of facts 
which exclude every other hypothesis but that of 
guilt, it is the duty of the trial court to instruct 
the jury to return a verdict for the accused; and 
where all of the substantial evidence is as consis¬ 
tent with innocence as with guilt, it is the duty of 
the appellate court to reverse a judgment of con¬ 
viction.” 

It is submitted that upon this ground alone the case 
at bar should be reversed. 

Ill 

The Charge to the Jury. 

The Court, in its charge to the jury (R. p. 16) over 
the objection and exception of the appellant, charged 
them in substance that one partner is chargeable with 
the criminal acts of his co-partner, acting on behalf of 
the firm, even though there be no evidence that the 
other partner either had knowledge of or acquiesced 
in the criminal act. 

The law of course, does not support this view. 

The Court in the case of U. S. v. Cohn, 128 Fed. 615, 
at page 623, states what is the weight of authority: 

“It is a rule in criminal cases that a partner is 
not charged by the criminal acts of his co-part- 
ners, or others acting in behalf of the firm, unless 
he had knowledge thereof. The law in relation 
to partnership is that the partner agrees to be 
bound for all acts done in obedience to the law to 
which there are attached certain civil liabilities 
for fraudulent acts or representations done or 
made by a partner or an agent for the purpose of 
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affecting the firm’s business. It is not considered 
that, in the absence of some special statute Rear¬ 
ing upon the particular acts of a firm, whereby 
each partner is made the subject of punishment, 
one partner can be found guilty of a crime because 
his partner or agent has done acts that woulq jus¬ 
tify their punishment.” j 

l 

If there had been evidence in this case that the ap¬ 
pellant had knowledge of the taking and carrying away 
of the micrometers, or if there was evidence in | this 
case that the appellant did some act in furtherance of 
the commission of the crime charged, or if there |was 
evidence in this case that the appellant acquiesced in 
the commission of the crime, then he would be liable 
for the criminal act with which he is charged. Tqere 

is, however, not one scintilla of evidence on behalf of 

1 

the government that this appellant either acquiesced, 
had knowledge of or participated in the crime, (per- 
tainly, as the law states, in the absence of a spebific 
statute making all partners equally guilty for [the 
criminal acts of his or their co-partners, this appellant 
can not be held liable for the criminal act of his part¬ 
ner. There is no special statute involved in this c^se. 
If there was, the government would have undoubtedly 
produced it. ! 

In the case of Kirk v. Garrett , 84 Md. 409; 35 Atl. 
1089, the Court said: 

“One of several partners can not drag the firm 
or his co-partners into a trespass by giving bu- 
thoritv for the doing of an unlawful act in jthe 
name of the firm of which he is a member; for one 
partner has no power to bind the partnership to 
the commission of a wrongful act without the pre¬ 
vious consent or subsequent concurrence of all! of 
the joartners.” j 
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In the case of Williams v. Hendricks, 115 Ala. 277, 

the Court savs: 

•> 

“Ifi one member of a partnership goes upon 
another’s land and there wrongfully cuts trees, 
this fastens upon the other partner a common law 
liability to the owner of the trees for damages sus¬ 
tained as the consequential and natural result of 
the tort, if the act be within the scope and business 
of the partnership; but where such act is done 
wilfully by one partner, the other is not liable for 
a penalty imposed by a statute for cutting trees 
on another’s land without the owners consent, if 
the partner knowingly commits such tort.” 

The appellant, at the proper time requested the 
Court to give certain instructions, a number of which 
listed in the bill of exceptions the Court refused to 
give. It is submitted that the instructions requested 
and refused bv the Court should have been given for 
the purpose of safeguarding the appellant’s rights. 

A discussion of the instructions is omitted. How¬ 
ever, the refusal of same is not waived. 

It is respectfully submitted that the record discloses 
the defendant did not have that fair and impartial 
trial contemplated by the law of the land: that error 
prejudicial to his rights has been committed, and the 
judgment should be reversed because thereof. 

Respectfully submitted, 

Joseph C. Turco, 
i Frank De Xunzio, 

Counsel for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1935 

I 

— 

No. 6517 j 

Special Calendar ! 

i 

i 

I 

I 

John F. Sleight, appellant 

i 

v. 

I 

The United States, appellee 

i 

I 

BRIEF FOR APPELLEE 

i 

_ 

STATEMENT OF THE CASE 

Appellant was tried and convicted before a jury 
in the Police Court upon an information w^ich 
charged him with taking and carrying away cer¬ 
tain micrometers, of the value of $65.00, the prop¬ 
erty of the Robey-Lambert Diesel Engine Com¬ 
pany, a body corporate, without right so to do. He 
was sentence to pay a fine in the sum of $100.00, 
and in default of the payment of the fine toj be 
committed for a term of thirty days. 

During the trial of the case the Government in¬ 
troduced evidence that one Edward A. Robey, Em¬ 
ployed as an engineer by the United States Tre^s- 
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ury Department at a government building located 
at No. 119 D Street Northeast, on the morning of 
December 11, 1934, parked a Chevrolet automobile 
on a lot, adjacent to said building, provided by the 
Treasury Department for use of its employees. 
That between eleven and twelve o’clock on said day 
said Robey placed in said car a canvas bag contain¬ 
ing a number of micrometers, and locked the car; 
that said Robey left the car for a short time and 
upon his i return the car had disappeared. That 
said Robey was the chief engineer officer of the 
Robey-Lambert Diesel Engine Company; that the 
said micrometers were the property of said Com¬ 
pany; that he, Robey, was personally responsible 
for said micrometers, which were of the value of 
$65.00; thkt the said Robey-Lambert Diesel Engine 
Company was incorporated. 

The Government introduced further evidence 
that on the following day, December 12, 1934, in a 
telephone conversation with said Robey, the de¬ 
fendant Sleight stated, “I have your car, what are 
you going to do about it? ” That on the same day, 
December 12,1934, in a telephone conversation with 
H. E. Smith, who was sergeant in charge of the 
Treasury Department guards at No. 119 D Street 
Northeast, the defendant Sleight stated, “Yes; I 
took the car, what about it?”; that said Smith ad¬ 
vised the defendant he would have to return the 
car that evening and proceed through the proper 
channels to remove it, as there were some valuable 
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tools in the said automobile, and that the defend¬ 
ant replied that if Smith had much more to say 
about this matter he would lose his job. 


ARGUMENT 


Erroneous admission of evidence 


The first two errors complained of by appellant 


are: 


1. That the court permitted the witness E^wrard 
A. Robey to testify that the Robey-Lambert Diesel 
Engine Company w r as incorporated. 

2. That there had been no proper proof of the 

existence of the Robev-Lambert Diesel Engine 
Company. j 

If it can be shown that Robey was qualified to 
give testimony regarding this corporate existence, 
and that his testimony was sufficient, then it fol¬ 
lows that there was such a creature known in) law 
as the Robey-Lambert Diesel Engine Company. 

It is submitted that the great weight of author¬ 
ity is that one who has actual knowledge of the 
facts regarding the corporate existence of a Com¬ 
pany may testify as to its existence. j 

In the case of Fields v. United States, 27 Ap- 

i 

peals, D. C. 445, the ownership of embezzled prop¬ 
erty was made an issue because sometime before 
there had been an illegal conveyance and the blat¬ 
ter of ownership was in litigation. In the present 
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case there was never any controversy over prior 
ownership of the micrometers to make this allega¬ 
tion of ownership an unusually important issue. 

On page 445 of the Field’s case the Court said, 
citing U. S. v. Amedy, 11 Wheaton 392, in regard 
to the existence of a corporation. 

Proof could either be made in that way 
or by other evidence tending to show that 
the corporation was de facto organized and 
acting as such. Of this there was ample 
evidence through several persons who had 
participated in the original organization of 
the corporation. (Italics supplied.) 

Surely |an officer of the corporation (Robey), 
bearing part of the name of the said corporation 
and testifying he was the chief engineer officer of 
the company, is qualified to establish at least its de 
facto existence. 

In the case of United States v. Amedy, 11 
Wheaton 392, Chief Justice Story, after ruling 
that the corporate existence of the company had 
been established, says, on page 641: 

The case here is of a public prosecution for 
a crime, where the corporation is no party, 
and is merely collaterally introduced as be¬ 
ing intended to be prejudiced by the com¬ 
mission of the crime. Under such circum¬ 
stances, we think, nothing more was neces¬ 
sary for the Government to prove then that 
the company was de facto organized. 
(Italics supplied.) 



Further, in the ease of Goodfellow v. People, 224 
Pacific 165 (Supreme Court of California), it was 
stated: ! 

i 

The defendant contends that the Corpo¬ 
rate existence of the corporation alleged to 
be the owner of the stolen sedan wais not 
established. The Court held, the weight of 
authority seems to be that it is only peces- 
sary to establish the de facto existence of a 
corporation on the trial of a criminal case. 

In the leading case of People v. Steffner, 22^ Pa¬ 
cific 690, decided in 1924 by the District Court of 
Appeals for the Third District of California (in 
which a rehearing was denied by the Supreme 
Court of the United States), citing United Spates 
v. Amedy, Wharton on Criminal Evidence, para¬ 
graph 164a, Norton v. State, and quoting as fol- 

| 

lows from People v. Frank, 28 California 507j the 
Court said on page 697: ! 

In People v. Fra/nk, the defendant was 
charged with having forged an indorsement 
on a draft with intent to defraud the Iftah 
Mining Company, alleged to be a corpora¬ 
tion, and other persons. One Newby, a wit¬ 
ness produced by the prosecution, testified 
that he had found the draft with the vouch¬ 
ers of the Utah Mining Company; that\ he 
was President of the mid company, get¬ 
ting out draft.) This appears to have ~b\een 
alt the evidence of said company. (Italics 
supplied.) It was claimed, among otper 
things, that the Utah Mining Company ^ T as 
not a corporation, and therefore could pot 
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have been defrauded. As to this the Court 
said: 

“Whether the Utah Mining Company was 
a corporation de jure or not was not an issue 
in this case. If it was acting as such that 
was sufficient.” 

The court added, however: 

“But admitting that the Utah Mining 
Company is not a corporation, the indict¬ 
ment also charges an intent to defraud 
Howard who certainly had a legal exist¬ 
ence. ? ’ 

* * * A witness testified that he was 

Secretary of said company, stating also the 
character of the business in which it was 
engaged. Thus, it appears that said com¬ 
pany was transacting business, not as an in¬ 
dividual or individuals doing business under 
a trade name, or as a co-partnership, but 
ostensibly as a corporate entity, operating 
through its officers. This was a sufficient 
prima facie showing in a criminal case. 
There was no proof to the contrary. The 
defendant's guilt or innocence does not turn 
upon the question of its corporate en¬ 
tity. * * * p] l€ corporate existence of 

a company, the alleged victim in the commis¬ 
sion or attempt to commit a crime, is not, in 
every criminal case, an element of the 
crime.” (Italics supplied.) 

It is submitted that the great weight of authority 
is to the effect that where proof of corporate exist¬ 
ence is required, its mere de facto existence and the 
performance of the functions of a corporation will 
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meet this requirement, and this may be proven by 
one who has actual knowledge of such facts j or by 
general reputation. (Italics supplied.) 

Clark on Corporations (3rd Edition, at pa^e 93) 
says while discussing the proof of corporate [exist¬ 
ence : ! 

On the other hand, as has been stated, if the 
question of corporate existence is raised col¬ 
laterally, it is sufficient if a de facto exist¬ 
ence be shown. Such proof is admissible 
whenever the question comes up collaterally, 
as in a criyninal prosecution for larceny, 
forgery, or any other crime against qn al¬ 
leged corporation (Italics supplied.) 

In the case of People v. Struble, 113 N. e! 938, 
the opinion of the Court is set out at some lcingth 
by the appellant from page 4 to page 6 of his Iprief. 
The Court in discussing the question “How do they 
conduct their business”, and the answer thereto, 
“As a corporation, sir”, points out that the wit¬ 
ness answering the question was the cashier 1 and 
bookkeeper. In People v. Krittenbrink , 26^ Ill. 
244; 109 N. E. 1005, the same point was raised in 
the same manner, a witness being asked whether 
Parke, Davis & Co., conducted their business jas a 
corporation, an individual, or a co-partnership. 
The answer was, as in People v. Struble, “as a j cor¬ 
poration.” In People v. Burger, a witness was 

i 

asked the same question and gave an identical 
answer. 

26722—35-2 
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In all three cases this proof was held inadequate 
because it was merely the opinion of the witness 
who was not qualified to speak on this point. In 
the present case, the chief engineer officer, Robey, 
whose own name is part of the corporate name, 
stated that the company was a corporation, that he 
is the engineer of the company, that the microme¬ 
ters were its property, and that he was personally 
responsible to the corporation and would be held 
personally liable therefor. 

In view of the foregoing discussion concerning 
points one, two, and three raised by the defendant 
(p. 6, Appellant's Brief) as the basis of exceptions 
and of motions for a directed verdict, it is earn¬ 
estly urged that all three propositions of law have 
been rebutted and that the witness R*)bev was em- 
inently qualified to give testimony as to the exist¬ 
ence of the corporation herein involved; and that 
the testimony of Robev was sufficient to establish, 
for the purposes of this criminal trial, the fact of 
corporate existence and that the Government did 
therefore i show the existence of a creature in law 
known as the Robey-Lambert Diesel Engine Com¬ 
pany. 

The government now advances the further the- 
ory that even though it did not carry the burden 
of establishing the above three propositions that 
the allegation laying ownership in the Robey-Lam¬ 
bert Diesel Engine Company, a body corporate, is 
an allegation of needless description, and the words, 
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“the * * * Lambert Diesel Engine Company, 
a body corporate” may be disregarded as surplus¬ 
age, so that the information would read as follows: 
“did then and there unlawfully take and | carry 
away certain property of * Robey * * *, jto wit, 

six pairs of micrometers.” It is submitte<jl that 
this is a sufficient allegation of ownership in Robey, 
if such an allegation is needed , in that it sufficiently 
identifies Robey, and indicates he is the owner, and 

i 

that the proof of ownership in Robey at the trial 
was sufficient when he stated ( R. 8) that he teas 
personally responsible for the said, micrometers, 
and would be held personally liable therefor. The 
requisites of the stating portion of an indictment 
or an information are given on page 177 of Clgrk’s 
Criminal Procedure, 2d Edition, as follows: 

The indictment, or information, piust 
state the offense, and must state it jwith 
sufficient certainty— 

(a) To enable the court to say thajt, if 

the facts stated are true, an offense has been 

committed bv the defendant. 

•/ 

(&) To enable the court to know what 
punishment to impose in case of conviction. 

(c) To enable the court to confine) the 

proof to the offense charged, so that the de¬ 
fendant may not be accused of one offense 
and convicted of another. ! 

j 

(d) To give the defendant reasonable\ no¬ 
tice of the particular charge he will be called 
upon to answer, and enable hhn to properly 
pi'epare his defense. (Italics supplied.) 


i 
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I 

(^) To make it appear on the record of 
what particular offense the defendant was 
charged, for the purpose of review in case 
of conviction. 

(/) To so identify the offense that an 
acquittal or conviction may be pleaded in 
bar of a subsequent prosecution for the same 
offense. 

It is submitted that the identification of the 

offense and the certaintv with which it is stated 

* 

would not be impaired one iota by rejection of 
this superfluous matter of description. As early 
as Lord Hale’s time, he observed that “the strict¬ 
ness required in indictments was grown to be a 
blemish and an inconvenience in the law, and 
the administration thereof; that more offenders 
escaped because of the over-easy ear given to ex¬ 
ceptions to indictments than by the manifestation 
of their innocence; and that the grossest crimes 
had gone unpunished by reason of these unseemly 
niceties.” 2 Hale, P. C. 193. And Lord Mans¬ 
field. while admitting that tenderness ought always 
to prevail in criminal cases so far at least as to 

take care that a man mav not suffer otherwise than 

* 

by due course of law, said: “That tenderness did 
not require such a construction of words perhaps 
not absolutely and perfectly clear and express as 
would tend to render the law nugatory and ineffec¬ 
tual, and destroy or evade the very end of it.” 

In civil cases Cliitty said the best policy was to 
require technical accuracy in pleading ;-buHn-crim- 
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inal eases, where the public security is so jleeply 

interested—and never more so than todav—fin the 

•/ | 

prompt execution of justice, it has been held that 
technical objections should be overlooked. 'Clark 
on Criminal Procedure, pages 267-8 andj foot¬ 
notes. 

As to the allegation of ownership of the [prop¬ 
erty concerned, it is well known that if the {nvner 
of stolen property is not known, then ownership 
may be laid in an “unknown person.’’ Since! nam¬ 
ing the owner is only for the purpose of shewing 
that the property taken, embezzled, burnt,! etc., 
was the property of another, and as a means of de¬ 
scribing the property, if it is otherwise sufficiently 
described and the defendant's ownership nega¬ 
tived, it should not be necessary to name the ojvner. 
See State v. Kenne, 63 Conn. 329, 28 Atl. j 522; 
Thomas v. State, 96 Ga. 311, 22 S. E. 956. Ipdeed 
on principle it would seem never necessary in lar¬ 
ceny to name the owner, for the word “steal!” or 
the phrase “unlawfully take and carry a\yay” 
which is necessary in the information for larceny, 
itself negatives ownership of the defendant! and 
charges the element of ownership in another.! 

In People v. Ah Sam, 41 Cal. 645, cited in People 
v. Steffner, involving the allegation of corporate 
ownership, the court said: j 

The corporate charter of the compaiiy is 
supposed to become material, just as in an 
indictment for stealing a black horse, thdugh 
it were unnecessary to aver that the horse 
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was black, yet it being averred it becomes 
material, in order to establish the identity of 
the crime. So, here, the fact that the com¬ 
pany was incorporated becomes material 
only as a matter of description and is not an 
element of the crime. We do not admit the 
justice of the comparison. It would be 
equally an offense whether the company was 
incorporated or not. * * * The case is 
different where a suit is pending, in which 
the legal existence of a corporation may be 
in issue. U. S. v. Amedy, People v. Frank, 
28 Cal. 507. 

And in the case of People v. Steffner, the follow¬ 
ing quotation from United States v. Amedy, page 
697, is enlightening. 

The next question arises upon the instruc¬ 
tion of the court that it was not material 
whether the company was incorporated or 
not, that the prisoner’s guilt did not depend 
upon the legal obligation of the policy, but 
upon the question whether he had wilfully 
and corruptly cast away the vessel, as 
charged in the indictment, with intent to in¬ 
jure the actual underwriters. We think this 
opinion correct . (Italics supplied.) 

On page 96 of Clark on Corporations, under the 
heading “Pleading”, it is stated: 

Wherever the defendant intends to insist 
upon the want of capacity in plaintiffs to sue 
as a corporation, the point should be raised 
by a special plea in abatement or in bar. 
The general issue admits the competency of 
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I 


i 

i 


plaintiffs to sue in the corporate capacity in 
which they have sued. (Italics supplied.) 

This remark refers not to a criminal prosecution 
but to a civil case, but we see no good reason why 
the same rule should not be applied in a criminal 

case. In reference to criminal pleading oh this 

. 

point, attention is invited to the case of S^ate v. 
Wagner, 210 N. W. 902, decided in 1926 by tjie Su¬ 
preme Court of Iowa, where the defendant Wag¬ 
ner, charged with robbing a bank, raised the point 
as to whether or not the allegation in the indict¬ 
ment that the Cottage Grove Bank was a corpora¬ 
tion had been proven. The court said: 

Where the corporate existence is ^n es¬ 
sential element of the crime it mubt be 
proved, but where it is not, it is unnecessary 
for the state to allege, and it may be rejected 
as surplusage . 

The court then cited as authority for this hold¬ 
ing the following cases: State v. Judd, 109 N. W. 
892; State v. Freeman, 74 Am. Dec. 317; State v. 
Ormiston, 23 N. W. 370; State v. Brooks, 52 N. W. 
240; State v. Dankwardt, 77 N. W. 495; State v. 
Boomer, 72 N. W. 424; State v. Fan, 58 Nj W. 
898; State v. Briggs, 27 N. W. 358; State v. Snyder, 
177 N. W. 77. j 

The second assignment of error listed in | the 
transcript of record is the exclusion of evidence 
over the objection of the defendant (R. 6). I No¬ 
where in the appellant’s brief does there appear 
any discussion of this alleged error. It is jvell 
known that in the Court of Appeals only errors 


i 
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that are properly assigned, called to the attention 
of the trial court, with objections stated and a 
ruling obtained thereon, will be considered. (Notes 
on Practice, Court of Appeals, D. C., p. 61, and 
cases cited thereon). 

Wherefore it is respectfully submitted that the 
trial court did not err in its rulings as to evidence. 

II 

Motion for directed verdict 

The third and fourth assignments of error al¬ 
leged by appellant are in overruling motions for a 
directed verdict. 

This assignment of error embraces: (1) the over¬ 
ruling of a motion for a directed verdict at the 
close of the Government’s case, and (2) again at 
the close of the whole case. 

At the close of the Government’s case there was 
evidence before the jury that certain micrometers, 
of the value of $65.00, the property of the Robey- 
Lambert Diesel Engine Company, had been placed 
by the witness Robey in an automobile parked on 
Government property adjacent to No. 119 D Street, 
Northeast, and that after said micrometers were 
placed therein the automobile was locked; that said 
automobile, containing said micrometers, was taken 
and carried away, without right so to do, by the 
defendant Sleight. 

Wherefore, it is respectfully submitted, the court 
did not err in overruling appellant’s motion for a 
directed verdict, made at the close of the Govern¬ 
ment’s case. 
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Upon the refusal of the court to grant appellant’s 
motion for a directed verdict at the close <j)f the 
Government’s case, appellant introduced evidence 
on his own behalf, thereby waiving his exception 
to the ruling of the court: (Green v. United States, 
25 App. D. C. 549; Murray v. United States, 53 
App. D. C. 119; Accident Insurance Co. v. Crdndal, 
120 U. S. 527). | 

After the overruling of appellant’s motion for a 
directed verdict at the close of the Government’s 
case, appellant introduced evidence substantially 
as follows: That he and one John Hunter wefe co¬ 
partners, engaged in the business of repossejssing 
automobiles; that said Hunter, in pursuance of the 
partnership business, took the automobile in ques¬ 
tion from the lot adjacent to No. 119 D Street, 
Northeast, and drove it to the Gish Garage, \there 
the partners stored many repossessed automobiles; 
that when Hunter drove said automobile intb the 
Gish Garage, Sleight, the defendant, was “here 
present, checking tires on repossessed cars; that 
the defendant was not present when said Hunter 
took the automobile from said lot and that defend¬ 
ant knew nothing about the taking of said car by 
said Hunter until December 12, 1934, when he re¬ 
ceived a telephone call from the witness Robey ? and 
that after making a search found that the caf had 
been repossessed; that when said Hunter took the 
automobile from said lot he made no examination 
of the automobile, nor did he make anv examination 
of the automobile when he arrived at the {}ish 
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Garage; that he did examine said automobile some 
four or five days later and saw therein a canvas 
bag, but there were no micrometers in the automo¬ 
bile at that time; that the defendant Sleight knew 
nothing about the micrometers and had never seen 
them; that no mention was ever made to defendant 
Sleight until December IS, 1934, bv Robev or any- 
one else who testified for the Government that there 
were any micrometers in the car. 

At the close of the whole case the defendant 
moved the court for a directed verdict, which mo¬ 
tion was overruled. 

What was the condition of the evidence at the 
close of the whole case ? 

On behalf of the Government there was evidence 
before the Jury that the automobile containing mi¬ 
crometers of the value of $65.00, the property of 
the Robev-Lambert Diesel Engine Co., a bodv cor- 
porate, had been taken and carried away from the 
Government parking lot by the defendant, John F. 
Sleight, without right so to do. On behalf of the 
defendant there was evidence before the jury that 
the automobile containing the micrometers had 
been taken and carried away from the Government 
parking lot, not by the defendant, John F. Sleight, 
but by John Hunter, acting within the scope of his 
authority as a partner in the firm of Hunter and 
Sleight, the business of which firm was reposses¬ 
sion of automobiles; that Hunter made no exam¬ 
ination of the automobile at the time he took it 
from said lot, nor did he make any examination of 
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the automobile when he took it to the Gish Garage 
on December 11,1934, but did make an examination 
four or five days later, at which time he £aw a 
canvas bag, but did not see any micrometers, j 

The defendant testified in his own behalf that it 
was the practice of the firm for the defendant to 
repossess out-of-town cars and for Hunter tq take 
care of the repossession of local cars and to j store 
them in the Gish Garage; that he, defendant), was 
present in the Gish Garage when Hunter dro\[e the 
said automobile into said garage on December 11, 

i 

1934, but that he, defendant, did not know! that 
Hunter had taken the said automobile from the 
parking lot in question until December 12, 1934, 
when he received a phone call from said Robey, 
and after making a search found this to be true; 
that defendant then told Robey, “I have youi* car 
and if you will pay the money that you owe to 
Bailey Tire Stores and the repossession fees wq will 
return your car to vou. ’ ’ Defendant further lesti- 
fied that no mention was ever made to him, either 

7 i 

i 

by Robey or anyone else who testified on behalf of 
the Government, that there were any micrometers 
in the car, until the 18th day of December 19^4. 

Wherefore, in this state of the evidence, it was 
the duty of the Court, under proper instructions, to 
submit the case to the jury. And it was for the 
jury to determine whether the defendant peijson- 
allv took and carried away the said automobile land 
micrometers, without right so to do, or whether 
the automobile and micrometers were taken )and 
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carried away by defendant’s co-partner, John 
Hunter, without right so to do, under such circum¬ 
stances as to make the defendant criminally re- 
sponsible for the acts of his co-partner. In reach¬ 
ing its determination it was within the province of 
the jury, not only to consider the testimony sub¬ 
mitted. but to draw reasonable inferences from 

7 

such testimony. It was also for the jury to deter¬ 
mine the credibility of the witnesses and in this 
connection to determine whether the interest of 
anv witness was so strong as to cause him either 
coneiously or unconsciously to be swayed away 
from the truth. i 

At the trial on March 21, 1935, defendant testi¬ 
fied he did not take the car. The car was taken 
December! 11, 1934. On December 12, 1934, the 
defendant told Robey over the phone, “ I have 
your car, what are you going to do about it?'’, and 
on the same day told Sergeant H. E. Smith over 
the phone,! 44 Yes, I took the car, what about it?”, 
and Smith at that time told the defendant he would 
have to return the car that evening as there were 
some valuable tools therein. The defendant testi¬ 
fied that no mention was ever made to him until 
December 18, 1934, bv Robev or anvone else wTlo 
testified for the Government that there were any 
micrometers in the car. But there is not a word 
of evidence in the record to show that the defend¬ 
ant ever denied his statement to Sergeant H. E. 
Smith, 44 Yes, I took the car”, or that the defend¬ 
ant ever denied that Sergeant Smith had advised 
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him on December 12, 1934, that u there were some 
valuable tools in said automobile■ ” I 

j 

The defendant’s copartner, Hunter, appears in 
the picture for the first time, at the trial, on ^larch 
12, 1935, when he testified that he and not Sleight 
took the car from the parking lot and that sleight 
was not present at the time; that when he arrived 
at the Gish Garage on December 11,1934, witlji said 
car his copartner, the defendant, was there present 
checking tires on seized cars. The defendant [testi¬ 
fied he was present at said Garage when Hunter 
drove in with said car, but that he, the defendant, 
had no knowledge of the taking of said c^r by 
Hunter until the following day when Robey phoned 
him, and he then examined the office record^ and 
learned for the first time that said car had been 

taken bv Hunter. The evidence further disclosed 
%/ 

that, notwithstanding the fact that defendant! was 
personally notified on December 12, 1934, by!Ser¬ 
geant H. E. Smith that there were some valuable 
tools in the said automobile, the defendant an^ his 
copartner did nothing until about Decembei} 18, 
1934, when Hunter, according to his testimony, ex¬ 
amined the car in the Gish Garage and founcj. the 
canvas bag described by Mr. Robey and found jit to 
be empty. 

Wherefore, the jury, in view of the evidence, 
could well have found that the defendant Sleight 
personally took and carried away the automobile 
and micrometers, without right so to do. Or| the 
jury could have found that the automobile [and 
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micrometers were taken and carried away bv 
Hunter, acting within the scope of his authority as 
a member of the firm and that the established prac¬ 
tice of the firm, concurred in by both partners, was 
to follow the course of procedure adopted by 
Hunter in this instance and that the defendant 
had knowledge of such practice, acquiesced therein, 
and aided and abetted his copartner. Hunter. 

The appellate court is not authorized to weigh 
the evidence which was submitted to the jury, but 
is required only to ascertain from the record 
whether substantial evidence was submitted to the 
jury sufficient to sustain their verdict (Phoenix 
Insurance Co. v. Bakovic (Circuit Court of Ap¬ 
peals of the Circuit), 2 F. (2d) 857. 

The appellate court must assume the facts to be 
as found by the jury (Lake v. Parker, 55 Ct. App. 
D. C. 79; 2 F. (2d), 127). 

The appellate court has no authority to deter¬ 
mine the weight of the evidence, or to reverse the 
judgment; for the reason that the verdict is against 
the weight of the evidence, where the verdict of the 
jury is sustained by substantial evidence (Goodwin 
et al. v. U. S., 2 F. (2d), 200). 

It is therefore respectfully submitted, the court 
did not commit error in overruling the motion for 
a directed verdict at the close of the whole case. 

The fifth assignment of error (R. 6) is the over¬ 
ruling of a motion for a new trial. On pages four 
and five of the record the appellant lists seven errors 
alleged to have been committed as the basis for his 
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motion for a new trial, and his motion in arrest of 
judgment. Six of these so-called “errors’! have 
already been discussed. It is respectfully sub¬ 
mitted to the Court that as error three on pa£e five 
of the record is the same error referred to asj error 
number two in appellant’s Assignment of Ejrrors, 
there appears nowhere in appellant’s brief or |in the 
testimony of any defense witness, any reference to 
exclusions of evidence. The same reason^ that 
were above advanced in connection witl^ this 
point therefore, answer the appellant ’s fifth assign- 

i 

ment of error insofar as applicable to this itbm. 

Point six listed on page five of the transcript of 
record, being the last of the above seven ^rrors 
listed as grounds for appellant’s motion for i new 
trial thus far unanswered, will now be taken Up in 
the discussion of Assignments of Error numbers 
six to eighteen, inclusive. 

Ill 

Charge to jury 

These next several assignments of error have to 
do with the Court’s charge to the jury. It is the 
contention of the appellant that the court erred in 
denying Instruction Nos. 3, 4, 7, 10, 11, 13, If, 15, 
16,17,18, and 19. 

It must be assumed that the appellant’s instruc¬ 
tions Nos. 1, 2, 5, 6, 8, 9, and 12 were allowed by the 
court, as no mention is made of said instructions 
in the record. 
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It is clearly apparent that the transcript of rec¬ 
ord does not contain the complete charge to the 
jury and does not contain all the instructions given 
by the court to the jury. 

The only part of the charge of the court to the 
jury that is set forth in the record, appears therein 
as follows: 

Thereupon the Court instructed the jury 

substantially as follows: 

* 

“If the jury finds that Hunter and Sleight 
were partners in the business of repossess¬ 
ing cars, and if the jury finds that Hunter 
was negligent in not looking in the rear of 
the automobile when the car was repossessed, 
and if the micrometers were in the car, and 
if Hunter repossessed the car and drove it 
up to the Gish Garage, and if Hunter failed 
to look in back of the car at the time to find 
out whether there was any property or not, 
and the defendant Sleight knew that the 
partnership business was conducted in that 
fashion, then you may bring in a verdict of 
‘Guilty.’ To which portion of the charge 
the defendant took an exception.” 

The last sentence of the above paragraph clearly 
shows that the record does not contain all the in¬ 
structions given by the court to the jury, and that 
the only portion of the charge, as given, to which 
exception was taken is the above portion quoted 
from the record. 

“Error in the instruction of the court cannot 
be presumed, but must be affirmatively shown.” 
Wiggins v. Bearkham, 10 Wall. 129. 


“When the record does not contain all t|ie in¬ 
structions, it is to be assumed that any others 
needed were given.” Bennett v. Harkadet, 158 
U. S. 441. i 

I 

“When the record does not contain the instruc¬ 
tions given by the trial court, it is to be presumed 
that they covered defendants requests so far as 
those requests stated the law correctly.” Andrews 
v. U . S. 162 U. S. 420. j 

“The Supreme Court of the United Statek will 
presume on appeal that the law was fully givdn by 
the court to the jury, where the charge is not ^n the 
record, and that it was correctly stated, where 
plaintiff in error took no exception to it.” Reagan 
v. Aiken, 138 U. S. 109. 

“Only errors apparent on the record can bd con¬ 
sidered on a writ of error.” Evans v. Stettnisch, 
149 U. S. 605. 

Wherefore, the alleged error in overruling ap¬ 
pellant’s Instructions Nos. 3, 4, 7,10, 11,13,14, 15, 
16, 17, 18, and 19, should not be considered as the 
presumption is that the law was fully giveh by 
the court to the jury. j 

This leaves for consideration only that portion 
of the charge as given, to which exception was 
taken: j 

If the jury finds that Hunter and Slkight 
were partners in the business of reposses¬ 
sion cars, and if the jury finds that Huhter 
was negligent in not looking in the rear of 
the automobile when the car was repos- 
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sessed. and if the micrometers were in the 
car, and if Hunter repossessed the car and 
drove it up to the Gish Garage, and if 
Hunter failed to look in the back of the car 
at the time to find out whether there was 
ant property or not, and the defendant 
Sleight knew that the partnership business 
was conducted in that fashion, then you 
may bring in a verdict of “ Guilt v.” To 
which portion of the charge the defendant 
took an exception. 

The above charge is quoted from page 1G of the 
record, together with the last sentence above, 
namely, “To which portion of the charge the de¬ 
fendant took an exception.” 

A fleeting glance only at appellant’s brief on 
page 8, under the heading “Charge to the Jury”, 
where he paraphrases the court’s charge, suffices 
to show that the language there used by appellant 
was not the substance of the Court’s charge. This 
language !(page 8 of Appellant’s brief) is as 
follows: 

The Court, in its charge to the jury (R. 
p. 16) over the objection and exception of 
the appellant, charged them in substance 
that one partner is chargeable with the crim¬ 
inal acts of his co-partner, acting on behalf 
of the firm, even though there be no evi¬ 
dence that the other partner hod knowledge 
of or acquiesced in the criminal act. The 
law i of course, does not support this view. 
(Italics supplied.) 
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We agree with the learned counsel for th$ ap¬ 
pellant that the law does not support this piew. 
Most emphatically, it is not the law. And we point 
out that neither is it the Court’s instruction to the 
jury. If defendant would paraphrase the instruc¬ 
tion let him take care lest he burst through the 
thin partition between memory and imagination. 

The elementary clarity of the instruction is ad¬ 
mirable and readily apparent. The Court has said 
that if the defendant Sleight knew that the part¬ 
nership business was conducted in the fashioh as 
outlined by the Court, and there was evidence 
enough on this point, then the jury might findj the 
defendant “Guilty.” This last portion of i the 
charge must be that portion objected to by the de¬ 
fendant as it is the only portion of the Coiirt’s 
charge which he singles out for discussion. 

Wherefore, it is respectfully submitted the court 
committed no error in the above-mentioned charge 
to the jury. There was substantial evidence before 
the jury to justify a finding by the jury that jthe 
defendant, Sleight, personally took and carried 
away the said automobile and said micrometers, 
without right so to do. There is not an infinitesima 
of evidence in the record showing any right upon 
the part of either Sleight or Hunter to take tod 
carry away either the, said car or the Said 
micrometers. 


i 
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SUMMARY 

It is urged, therefore, that the propositions of 
law advanced as errors by the defendant below 
have been refuted in that : 

First, the corporate existence of the Robey-Lam- 
bert Diesel Engine Company, Inc., was adequately 
proved by a competent witness, but that even 
though it was not so proved, that this is not a mat¬ 
ter material to the case and might be rejected as 
surplusage, because the appellant must not be al¬ 
lowed to drag the welfare of the community to the 
altar of meticulous particularity to be there men¬ 
aced by the sacrificial knife of technicality as to 
corporate entity. 

Second, that the damning array of evidence pa¬ 
raded before the senses of the jury was more than 
enough to eliminate any reasonable doubt in the 
mind of any juror. 

Third, that the court below did not err in its in¬ 
struction to the jury either as to quality or quan¬ 
tity. 

And the Government submits that the judgment 
of the Police Court should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 

David A. Hart, 

Assistant United States Attorney, 
Eugene Carusi, 

Assistant United States Attorney, 

\ Attorneys for Appellee . 
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